Idaho Supplement to MIEC Claims Alert #17

Informed Consent Revisited: What is Expected of Physicians

This supplement contairecerpts fromdaho laws related to informed consent, consent by minors and special consents.
Idaho physicians who have questions about aiBpg@atient or who require legal advice may call MIEC’s Claims

Office in Boise at 208/344-6378 or in Oakland, CA at 800/227-4527. For generidityigioiestions, physicians and

their staff can call MIEC’s Loss Prevention Department in @all] CA at 800/227-4527.

Informed Consent

Idaho law provides that conser
for medical teatment or surgery
“shall be valid in all respects if the
person giving it is sufficiently
aware of pertinent facts respectin
the need for, the nature of and th
significant risks ordinarily
attendanuipon a patienteceiving
such care, as to permit the giving
or withholding of such consent to
be a reasonably informed
decision.” The consent obtained i
considered valid “if the physician
to whom it is given or by whom it
is secured has made such
disclosures and given such advice
respecting pertinent facts and
considerations as would ordinarily
be made and given under the san
or similar circumstances, by a like
physician or dentist of good
standing practicing in the same
community.” (daho Code,
§39-4304, 39-4306

Idaho precedent establishes th
physicians are required to disclos
facts which likephysicians in the
same community would disclose.
In malpractice cases alleging lack
of informed consent in Idaho, the
plaintiff must prove a reasonable
person in the plaintiff's position
would not have undergone the
treatment in question if adequate
informed of the risks.

Who may give consent?
“Any person of ordinary
intelligence and awareness

sufficient for him or her generally
to comprehend the need for, tl
nature of and the significant risk
ordinarily inherent in any
conterrgiked hospital, medical,
dental or surgical care, treatm
or procedure is e@npto
consent thereto on his own
behalf.” [daho Code §39-4302
The person giving consent mu
appear to the physician securir
the consent to possess the req
ihgence and awareness to
understand the discussion.

In emergency situations, a
physician can forego obtaining
informed consent when the pz
presents a medical emergency

“...or there is substantial likelih
of his or her life or health beir
seriously endangered by
withholding or delay in the
rendering of such hospital,
medical, dental, or surgical care t
the patient...” ldaho Code
ag39-4303
e In the event a patient is not
congtent to give consent, a
competent parg@otse or legal
guardian may give consent. If
parent, spouse or legal guardig
readily available, consent may
provided by any catent
relative representing himself o
herself to bepnaprate,
responsible persomtbunder the
circumstances. In the case of a
mentally incompetent person or a
minor who has never been marr
consent may be given by any
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corafent individual representing
ne himself or herself to be responsit
(sfor the health care of such person.
Idaho Code §39-4303

efionsent for treating minors
As notedlmove, Idahotmtutes
tatesthat “anyperson[emphasis
added] of ordinary intiklgence and
st awareness sufficient for him or h
g generally to comprehend the nee
uisite  for, the nature of and the
significant riskginarily inherent
in any coatethpbspital,
medical, dental or surgical care,
) eatment oprocedure is
aitient  eteatrp consent thereto on
his own behalf.”
bod Although the law refers to “any
\goersor’ rather than to “any
adult,” some ldaho attorneys
believe that, except when a
specific statute alloma aomi
give consent, an unmarried or
unemancipated mor in Idaho is
not legally competent to give
consent to meaiosmiunder
ordinary circumstances. Other
attorneys disagree, believing that
no the reference to “any person”
N is includes minorsetliban
be other criteria that define persons
who are considered capable of
giving consent to medizal tr
ment. The question of whether
“any person” includes a minor has
not been adjudicated in Idaho
outts.
ed, ecaBse itis an unsettled issue,
some MIEC dsefenseys
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recommend that, except in
emergency situations or circum-
stances in which Idaho statutes
specifically permit minors to give
consent, physicians should obtain
the consent of a parent or guardiz
to treat the nmor.

Physicians who are uncertain
what to do in a specific case shou
contact the Boise Claims Office o
the Claims Department in Oaklan
if necessary, a claims
representative can obtain
approprate legal advice or refer
the physician to an MIEC defense
attorney.

Consent for abortion
Consent for the abortion can b
given by a minor who, as defined

in the previous paragraphs, passe

the test for comgtenceunder
Idaho law. Idaho law provides tha
if the pregnant patient is unmarrie
and under 18 years of age or
unemancipated, the physician my
provide notice of the abortion, if
possible, to the parents or legal

the abortion is performed.
Idaho Code §18-608:2quires
that certain paton
information be provided to the
patient regarding the descripti
AN services available to assist a
woman at childbirth, description @
the physical abtaristics of a
Ild normal fetus and description g
I bartion procedures used in
d; current medicine.
Suclhatarials need not be
disclosed to the patient if the
attendiplysician @termines that
the information would cause a
severe and long lasting detrimen

A

In the event that these materials
are not dispensed to the patie
tagendingphysician must

submit a writfertreo the

Health and Welfare Department
identifying the specific
circumstances that excused h
her compliance withtttatsry

requirements. Finallyfahees
requires that #tending doctor
certify in writing that the requir
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pregnant patient, if it was
reasonably possible to do so, at
least 24 hours before the abortion.
A minortésur years of age
or older who may have come in
contact with any infectious,
contagious, or communicable
disease, can give consent to the
fthe furnishing of medical, surgical, ar
hospital carated to the
diagnosis eatanent of such
disease, if the diseaseratition
is one which is required to be
rorted to the local health officer.
A person of any age may
requestrtrent and
refiiedgion for addiction or
dependency to virtuallgamgy
or narcotic, except alcoholic
beverages or &mieo. If the patient
who seeks sucleatment is
teen years of age or older,
information aboutehéntent
S or may not be disclosed to the
patient’s parents or legal guardian
wihout the patient’s consent.
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